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Foreword

It is pleasing to note that the question of the right to education has
agai n been attracting attention. It may be worth recalling the | atest
devel opnents in this respect and the main issues involved.

In its resolution 52/127 of 12 Decenmber 1997, the General Assenbly
wel coned the decision of the Sub-Conm ssion on Prevention of Discrimnation
and Protection of Mnorities, in its resolution 1997/7 of 22 August 1997, to
pl ace the question of the right to education on its agenda for the duration
of the United Nations Decade for Human Ri ghts Education (1995-2004). 1In the
course of its forty-ninth session, held in August 1997, the Sub-Conmm ssion, in
its resolution 1997/7, had requested M. Mistapha Mehedi to prepare a working
paper on the right to education. Under the ternms of the resolution, the
pur pose of the working paper was “to explain the content of the right to
education, taking account, in particular, of its social dinmension and the
freedomit includes and of its dual civil and political rights and econom c
social and cultural rights character, and to identify ways and neans of
pronmoti ng human rights education.” The working paper was duly submtted at
the Sub-Conmmi ssion's fiftieth session in August 1998 (E/ CN. 4/ Sub. 2/1998/10).

It is also particularly noteworthy that the Comm ssion on Human Ri ghts
shoul d have decided, in its resolution 1998/ 33, to appoint a Specia
Rapporteur to focus on the right to education, within the general franework
of economc, social and cultural rights. Ms. K Tomasevski's mandate, as
Speci al Rapporteur, consists primarily in reporting on the status “of the
progressive realization of the right to education”, pronoting “assistance to
Governnments in working out and adopting urgent plans of action”, and taking
into account “gender considerations”, with a view to adopting inmediate
policies to counter all serious violations of that right, in particular where
women are concer ned

The Conmittee on Economic, Social and Cultural Rights also held a
general discussion on the question on 30 Novenber 1998, on which occasion
several reports of experts were presented and discussed at length. It is
worth noting that all these efforts are not conducted by the comrittees in
i solation, and that their frequent exchanges on the subject reflect a clear
desire for conpl ementary cooperation. The Special Rapporteur of the
Commi ssi on on Human Rights and the author of this docunment in fact both took
part in the above-nentioned general discussion

The Speci al Rapporteur of the Comm ssion on Human Ri ghts,
Ms. K  Tomasevski, submtted her prelimnary report (E/ CN. 4/1999/49) at the
Commission's fifty-fifth session. In its resolution 1999/25, the Conm ssion
then decided to prolong the study of the right to education and in particular
“to consider the possibility of organizing, in collaboration with rel evant
United Nations agencies ..., a workshop to identify progressive devel opnenta
benchmarks and indicators related to the right to education”.

Lastly, the Comm ttee on Economic, Social and Cultural Rights, at its
May 1999 session, adopted a general conment on article 14 of the Internationa
Covenant on Economc, Social and Cultural Rights and decided to draft a new
general coment on article 13.
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The fact that the Sub-Comm ssion on Prevention of Discrimnation and
Protection of Mnorities, the Conm ssion on Human Ri ghts and the Comm ttee on
Econom ¢, Social and Cultural Rights decided to study the question of the
right to education and the right to human rights educati on nmay be consi dered
historic, since this is the first tine that this right has been studied in a
systematic way by the human rights bodies. This w despread conmon interest in
the subject is obviously not unconnected with the United Nati ons Decade for
Human Ri ghts Education and the celebration of the fiftieth anniversary of the
Uni versal Decl aration of Human Ri ghts.

In accordance with the nandate attri buted by the Sub-Comr ssion on
Preventi on of Discrimnation and Protection of Mnorities to the author of
this document, the present study further devel ops the considerations submtted
in 1998. It should be seen as the first part of a full report submtted at
two consecutive sessions of the Sub-Conmission. This first part concentrates
on the content of the right to education in its two basic but inseparable
di nensions as a social right and a “freedomright”. * The problens of the
realization of the right to education and human rights education will be dealt
with nmore completely in the second part of the full report, which will be
submtted at the fifty-second session of the Sub-Comm ssion

In the words of Ms. Mary Robinson, United Nations H gh Conm ssioner for
Human Ri ghts, such education is “a right initself, i.e. the right of all to
| earn about the rights and dignity of all and about means to ensure their
respect”. ?

In order to avoid any repetition, and for |lack of time (when the author
was drafting his docunent, Ms. Tomasevski's prelimnary report had not yet
been published), the questions dealt with in the report (E CN. 4/1999/49)
submitted to the fifty-fifth session of the Conm ssion on Human Ri ghts have
not been covered, but will be taken into account in the final report to be
submitted to the Sub-Comr ssion's fifty-second session
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| nt roduction

1. It should be renmenbered that the right to education, in all its

di mensi ons, constitutes a fundanmental human right. Moreover, the denial of
this right anbunts to a denial of other rights, since ignorance, which is the
consequence of an inconpl ete education, deprives individuals of their dignity
and of the nmeans of achieving recognition. Civil and political rights, |ike
freedom of expression, freedom of association or the right to politica
participation, only acquire substance and neani ng for persons who have been
educat ed.

2. Education is a vehicle for transmtting culture and hence cultura
identity. Thus education pronotes the realization of social and economc
rights, insofar as educated persons have nore chances of finding work, and are
nore aware of their right to health, housing and food. But nore inportant
still, they acquire the ability to access these basic benefits thensel ves.

3. The effective realization of the right to education provides an
essential nmeans of access to an adequate standard of living; it ensures the
access to know edge required by individuals to develop all their faculties, to
i mprove the quality of their lives, to take clear-sighted decisions and to
continue to learn, in order to live a dignified life within a denocratic

soci ety.

4, On the occasion of the day of general discussion held by the
Committee on Econom c, Social and Cultural Rights on 30 Novenber 1998,
M's. Audrey Chaprman stated that “Education is both a human right in itself and

an i ndi spensabl e means of realizing other human rights: civil, cultural
econom c, political and social. 1t is the primary vehicle by which

economi cally and socially marginalized people can lift thensel ves out of
poverty and obtain the nmeans to participate fully in national life. |Its

inmpact is thus felt in the future, as nmuch if not nore than in the present.
Education benefits societies as well as individuals.” 3

5. Every person, whether child, adolescent or adult, is entitled to this

ri ght and needs to acquire know edge in order to cope with social and

prof essional responsibilities. It is worth enphasizing that education does
not only concern children. The Universal Declaration of Human Ri ghts, by
stating in article 26 that “everyone has the right to education”, inplicitly
recogni zes that education is a continuous process. The word “education” is to
be understood in the broad sense, as continuous, ongoi ng education, taking
place in a great variety of professional, social and comrunity fields and

pl aces. *

6. International and regional instrunents that recognize the right to
education often express the basic objectives served by education. These

provi sions constitute a statement of the commopn goal s of educational systens
in all countries. The realization of the right to education is not only ainmed
at the acquisition of information and know edge, but also inplies a great
variety of objectives, which will benefit both individuals and the communities
in which they live
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7. In order to anal yse the content of the right to education as expressed
in such instruments, we shall therefore begin by |ooking at the objectives
they assign to education. ® W shall then study the terns used by the

i nstruments as the foundation of the right to education, and |astly we shal
consider the realization of the right: who is or who are responsible for the
effective realization of the right to education?

. THE OBJECTI VES OF EDUCATI ON | N | NTERNATI ONAL | NSTRUMENTS

A. Analysis of international instrunents

8. In our 1998 working paper, we already referred to the basic objectives
of education (E/CN. 4/Sub.?2/1998/ 10, paras. 9-13). W nentioned the consensus
that was to be found in international instruments on the subject. Quoting
Manfred Nowak, ® we wote that there is general agreenent that education
allows man freely to develop his personality and dignity, allows his active
participation in social life in a spirit of tolerance, respects parents,

nati onal values and concern for the environment, and contributes to the

devel opnent of human rights. W now wi sh to propose a nore detailed analysis
of the question of the objectives of education, as reflected in internationa
and regional instruments on human rights.

9. Already in its preanble, the Universal Declaration of Human Ri ghts
menti ons the objectives of the right to education

“... this ... Declaration [is proclained] ... to the end that every

i ndi vi dual and every organ of society, keeping [it] constantly in mnd
shall strive by teaching and education to pronote respect for these
rights and freedons and ... to secure their universal and effective
recogni tion and observance ...~

In article 26, paragraph 2, the Declaration states the prine objective of
education in these terns:

“Education shall be directed to the full devel opment of the human
personality and to the strengthening of respect for human rights and
fundamental freedons. It shall pronote understanding, tolerance and
friendshi p anong all nations, racial or religious groups, and shal
further the activities of the United Nations for the maintenance of
peace.”

10. The International Covenant on Econom c, Social and Cultural Rights makes
the sane points in article 13, paragraph 1:

“... education shall be directed to the full devel opnment of the human
personality and the sense of its dignity, and shall strengthen the
respect for human rights and fundanmental freedons 7 ... [It] shal

enable all persons to participate effectively in a free society, pronote
under st andi ng, tol erance and friendship anong all nations and al

racial, ethnic or religious groups, and further the activities of the
United Nations for the nmaintenance of peace.”
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11. The Decl aration of the Rights of the Child, in principle 7, states that
the child “... shall be given an education which will pronote his genera
culture and enable him on a basis of equal opportunity, to develop his
abilities, his individual judgenent, and his sense of noral and socia
responsibility, and to become a useful menber of society”.

12. The Convention on the Rights of the Child, in article 29, lists a nunber
of educational objectives, stating that education should be directed to:

“(a) The devel oprment of the child' s personality, talents and
nental and physical abilities to their fullest potential; 8

(b) The devel opnment of respect for human rights and fundanmenta
freedons, and for the principles enshrined in the Charter of the
Uni ted Nati ons;

(c) The devel opnment of respect for the child s parents, his or
her own cultural identity, |anguage and val ues, for the national val ues
of the country in which the child is living, the country from which he
or she may originate, and for civilizations different fromhis or her
own;

(d) The preparation of the child for responsible life in a free
society, in the spirit of understandi ng, peace, tol erance, equality of
sexes, and friendship anong all peoples, ethnic, national and religious
groups and persons of indigenous origin

(e) The devel opnment of respect for the natural environnent.”

13. In the Vienna Decl arati on and Programme of Action of the World
Conference on Human Rights, it is stated that “education should pronote
under st andi ng, tolerance, peace and friendly relations between the nations and
all racial or religious groups” (para. 33). It adds further on that States
shoul d strive to “... direct education towards the full devel opment of the
human personality and to the strengthening of respect for human rights and
fundamental freedons”. (para. 79).

14. UNESCO s Convention against Discrimnation in Education restates in its
article 5 the sane objectives as article 26 of the Universal Declaration

“... education shall be directed to the full devel opnment of the human
personality and to the strengthening of respect for human rights and
fundanental freedons”.

15. Simlarly, the |ILO UNESCO reconmmrendati on concerning the Status of
Teachers states in its Guiding Principles that “education fromthe earliest
school years should be directed to the all-round devel opnent of the human
personality and to the spiritual, noral, social, cultural and econom c
progress of the comunity, as well as to the inculcation of deep respect for
human rights and fundanmental freedons”.

16. Al those texts, and many nore, generally assign the follow ng
four objectives to education
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(a) The full devel opnent of the human personality, talents and
abilities; °

(b) The strengthening of respect for human rights and fundanmenta
freedons; 1°

(c) The ability of every person to becone a useful nenber of
society;

(d) The promption of understanding, tol erance and friendshi p anong al
nations, and all racial, ethnic or religious groups, and the furtherance of
United Nations activities for the maintenance of peace. *?

17. In addition to those four objectives, which we may consi der basic, other
obj ectives are nentioned in international and regional instrunents:

(a) The general transm ssion of the cultural heritage; *
(b) The devel opnent of national values; *

(c) The contribution to the economi ¢ and soci al devel opment of the
conmunity;

(d) The devel opment of a sense of noral and social responsibilities; 1
(e) The devel opnent of a critical ability and personal judgement; ¥
() The devel opnent of respect for the natural environnent. 18

B. Personal and social dinmensions of educational objectives

18. The debate about the objectives of education has been going on for a
very long time and educational philosophies are fairly easy to classify in

two categories: those that believe that the main objective of education is to
satisfy the needs of the individual and those that, on the contrary, believe
that State or comunity requirenents cone first. ! Taking two of the npst
typi cal approaches, we have at one end Emmanuel Kant, for whom the ai m of
education is to develop individual fulfilnment to its highest potential, and at
the other end E. Barker, according to whom all real education should be

dedi cated to maki ng people able to do their duty in their appointed station in
life and in the comunity to which they bel ong.

19. The whol e corpus of international instrunents clearly shows that
educational objectives still tend to fall under two major headings, the
content of which we shall consider in nore detail below, but which we shal
denonstrate to be in fact indivisible.
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1. Meani ng _and scope of the notion of personal devel opnent
(a) Devel oping all human di nensi ons
20. The notion of personal devel opnent, which is often referred to, remains

the prime objective of education. This insistence on the personal dinension
of education, which seens to take precedence over social or comrunal
objectives, carries with it substantial inplications. As educationists have
been saying for the last 20 years, it focuses the “educational act” on the
person who is being educated. The prine objective of education should
therefore be centred on the person being educated, and only secondarily on the
social relational fabric, which is often nentioned in connection with human
rights.

21. As one expert puts it: “The notion 'education shall be directed to the
full devel opnent of the human personality' indicates the general ethical aim
of education which would influence the individual. The devel opment of the
entire personality includes all the dinensions of the human being: physical
intellectual, psychological and social. The aimis that each individual could
devel op hinmself according to his or her abilities and talents, to a harnoni ous
person.” %

22. Personal ity devel opment is obviously linked to freedom education
contributes to the devel opnent of the educated person insofar as the latter is
respected and educated with the ai mof becom ng able to make real choices.
According to the classical distinction between the individual and the person
this appeal for freedom does not need to be interpreted as an obstacle to
soci al bonds or solidarity. This distinction is clearly drawn by the fanous
CGeneva educationi st Jean Piaget in a comrent on article 26 of the Universa
Decl arati on of Human Rights, which is worth quoting in full

“From both a psychol ogi cal and a soci ol ogi cal point of view, a
di stinction has to be drawn between the individual and personality. The
i ndividual is the self-centred ego which is opposed by its noral or
intellectual egocentrismto the relations of reciprocity inherent in al
evol ved social life. The person, on the other hand, is the individua
who either freely accepts an existing formof discipline, or who
contributes to establishing one, thereby submtting voluntarily to a
system of reciprocal rules that subject his or her freedomto respect
for others. Hence personality is a formof intellectual awareness and
noral awareness, as far renoved fromthe state of anomy typical of
egocentrismas from heteronony arising fromexternal pressures, because
it achieves its independence by attaching it to reciprocity. |In nore
sinple terns, personality is opposed both to anarchy and to constraint,
because it is independent and because two i ndependent beings can only be
linked by reciprocal relations. W nmay admt, all in all, that aimng
at 'the full devel opnent of the human personality and ... the
strengt heni ng of respect for human rights and fundanmental freedons'
anounts to educating individuals who are capable of intellectual and
nmor al i ndependence and who respect the sanme i ndependence in others,
precisely by virtue of the reciprocity rule that legitimzes their own
i ndependence.” 2
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23. The explicit consensus in the above-nentioned texts regarding the
desirability of directing education primarily to personal devel opment does not
mean to say that the other objectives, nore social in nature, should be

di sregarded. Nevertheless, this priority does appear to inply that socia

obj ectives should thenmsel ves serve the person, who can only be fulfilled if

pl aced in an environment where human rights are respected for and therefore by
that person. |If education is supposed to enable the educated person to “play
a useful role in society”, it is because such a role is useful to persons and
to their devel opnent and not “for the sake of” society as an abstract entity.

24. This cl ear enphasis on the primacy of the person must therefore act as a
saf eguard agai nst the often dreaded tendencies of an educational approach
directed exclusively at serving a social body or in extrene cases an ideol ogy.
This is an inportant point: it is the historical background agai nst which the
Uni versal Declaration of Human Rights and all post-Wrld War 11 |ega

i nstruments were drafted that explains why the whol e reasoni ng behi nd human
rights is inbued with the determ nation to avoid a mass i deol ogy ever taking
precedence again over the rights of human beings and tranpling their

dignity. #2 1t is undeniable that education, when used by a regine that does
not respect the person, provides an ideal vehicle for all forns of
totalitarianism This is clearly what has given rise to the insistence
expressed in legal instruments concerning the right to education on the
essentially personal dinmension of educational objectives. Hence educationa
policy nmust not be based on the so-called “higher interest of the State” or on
a primarily collective or social set of values. On the contrary, “the best
interests of the child shall be the guiding principle of those responsible for
hi s educati on and gui dance” (Declaration of the Rights of the Child,

principle 7). And in order to nmake sure that no State assumes the right to
equate the best interests of the child with those of the State, the

Decl aration specifies that the “responsibility lies in the first place with
his parents”. This fact will be crucial when we conme to deal with the issues
of the roles of the State and the fam |y in education and of human rights
education as a fundanental right of the child.

(b) Cultural identity

25. To say that education should be directed to the full devel opment of the
human personality is equivalent to recognizing the person's right to discover,
choose and express his or her own identity. As the Fribourg Group points out:

“The process of identification occurs not only with reference to

speci fic values, but also in relation to universal characteristics
needed for human dignity that are recognized in all human rights.
Identity is the interface between personal and comunal characteristics.
The individual is not isolated; in its nost original form individuality
expresses itself insofar as a position is assuned by a person in
relation to others (whether individuals or communities) as a human

bei ng, recognized as such. To the extent that identity is asserted as a
right to be different, without referring to the reverse side, i.e. the
right to be the sanme, it is no |longer possible to understand the unity
or positive content of identity, that is, the ability to recogni ze that
one is freely tied either to others and/or to a heritage.” 2
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26. Per sonal devel opnment, the prime objective assigned to education by

i nternational instrunments, therefore depends on achieving a “cultura
identity”, also appropriately defined by the Fribourg Group as “a set of

cul tural values by which persons or groups define thensel ves, express

t hemsel ves and wi sh to be recognized; cultural identity inmplies freedons

i nherent in personal dignity and conbines cultural diversity, the specific and
the universal, and nenory and project in a constantly evolving process”.

(c) The special case of |angquage rights for mnorities

27. The primacy given to the personal dinmension has a great nmany
consequences for pedagogy, of course, but also for educational policies, as we
shall see further on. For the tine being, we would |like to raise a specific

i ssue which is often discussed in international bodies, nanmely the education
of children - or adults - belonging to linguistic mnorities. For ethnic and
linguistic mnorities, the right to education is a vital neans of safeguarding
and strengthening their cultural identity. For any given mnority, the right
to education raises the question of the right to be taught its own | anguage
and/or in its own | anguage; this question, which is not explicitly resolved by
article 26 of the Universal Declaration of Human Rights, 2° is raised in many
ot her instrunents, such as the Declaration on the R ghts of Persons Bel ongi ng
to National or Ethnic, Religious and Linguistic Mnorities (art. 4, para. 3),
in these ternmns:

“States should take appropriate nmeasures so that, wherever possible,
persons belonging to mnorities may have adequate opportunities to |earn
their nother tongue or to have instruction in their nother tongue.”

28. According to article 8 of the European Charter for Regional or Mnority
Languages, which covers the subject in nore detail, States have a choice
between different types of obligation in relation to education of or in the
regional or mnority |anguage, at the pre-school, primary or secondary |evel,
and where technical or professional, university and other forms of education
are concerned. The Parlianentary Assenmbly recomrendati on on an additiona
protocol on the rights of national mnorities to the European Convention on
Human Ri ghts (1993) states that every person belonging to a national mnority
shal |l have the right to | earn his/her nother tongue and to receive an
education in his/her nother tongue at an appropriate nunber of schools and of
State educational and training establishments, |ocated in accordance with the
geographical distribution of the mnority (art. 8/1). The Framework
Convention for the Protection of National Mnorities also calls on the parties
“to recogni ze that every person belonging to a national mnority has the right
to learn his or her mnority |anguage” (art. 14).

(d) Conclusion: education as a source of identity

29. After taking time to consider the side issue of mnorities, we are now
in a position to draw up a summary |list of sonme characteristics of the right
to education:

(a) There is a broad consensus in international instrunents concerning
the right to education regarding the fact that the prine objective of
education consists in the devel opnent of personality;
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(b) This personality devel opment is very closely linked to other
obj ectives, second though not secondary, concerning the quality of the socia
rel ati ons needed for and resulting from personality devel opnent;

(c) The very close link between personal and social objectives may be
descri bed by the notion of cultural identity; this cultural identity at the
same time is derived fromtradition and constitutes a dynam c area of freedom
and creativity;

(d) The realization of the right to education therefore inmplies
respect for and the protection and devel opnent of the cultural identity of
every person. In the background paper he presented at the day of genera
di scussion held by the Conmttee on Econonic, Social and Cultural Rights on
30 Novenber 1958, 2¢ Patrice Meyer-Bisch states that:

“The right to education clearly occupies pride of place anong
cultural rights, since it is the one by which respect for and the
protection and devel opnment of the right to identity can be achieved. It
renders respect for other cultural rights, ? as well as human rights in
general , both possible and realistic. Fromthe very standpoint of any
form of individual and coll ective devel opnent, it is the best indicator
of a devel oprment policy or programre.”

2. The social inplications of education

30. As we have said before, giving priority to personal objectives in no way
detracts fromthe inmportance of social objectives, since individuals cannot
fully develop if they are denied the right to live in a relational environment
i mbued with the values that underlie human rights. Wth regard to the ability
of “all persons to participate effectively in a free society”, 2 which should
be furthered by the realization of the right to education, the general value
of education and personal freedomthat this inplies is understood to
constitute the basis of a socially responsible life. ®

(a) &oi ng beyond the traditional cleavage between civil and social rights

31. When we tal k about the right to education, we nust clearly | ook beyond
the traditional distinction between civil rights and social rights, since it
woul d be too restricting to consider the right to personal devel opment as

bel onging to the first of those categories and the social inplications of that
right as belonging to the second. |In his basic docunent, Patrice Meyer-Bisch
puts forward sone fundanental considerations: referring to the right to
education in relation to cultural rights, he initially draws a distinction
between the beneficiary of the right, an individual, and the purpose of the
right, which has a social dinension. He defines the purpose as the

i ncorporation of cultural capital as a result of which all social and
political bonds can be created. *

32. The purpose of the right therefore takes on an essentially relationa
aspect. Again, according to Meyer-Bisch

“The beneficiary is first and forenost an individual, as in the case of
all human rights, whereas the purpose possesses a particularly
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wel | - devel oped soci al dinension. The right to education is inbued

t hrough and through by a dial ectic between autononi zation and
socialization (partial application of the first opposition constituting
identity, i.e. individual/universal) in the sense that it should give
rise to two opposi ng processes of equal inportance, nanmely, the

aut onom zati on of the individual acquiring know edge and learning to
exercise his freedons, and his socialization, or apprenticeship with a
view to his integration in society. It would be wong to say that the
first dinmension cones under the heading of civil rights whereas the
second falls under social rights, since freedons (to participate) are

i ndi spensabl e aspects of any socialization in a denocratic society: the
civil/social fissure cuts across freedonms. Some authors place nore
enphasi s on one process than on the other, although the two aspects of
this right are inconprehensible if taken individually, for they are both
constituent parts of it. The socialization of the individual is
denocratic only insofar as it is achieved through his activity,

recogni zing rights, obligations and possibilities of creation

O herwi se, socialization is tantanount to reduction to a collective
standard. The beneficiary of this right as it is realized - the
educated person - is the creator of a social bond.” *

(b) The objectives of education are indivisible

33. If human rights are indivisible, then by anal ogy educati onal objectives
must al so be indivisible. Inplicitly, this is the thinking behind the UNESCO
report to the International Comm ssion on Education for the Twenty-first
Century:

“If it is to succeed in its tasks, education must be organized around
four fundanental types of |earning which, throughout a person's life,
will in a way be the pillars of know edge: |earning to know, that is
acquiring the instrunents of understanding; learning to do, so as to be
able to act creatively on one's environnent; |learning to |ive together
so as to participate and cooperate with other people in all human
activities; and learning to be, an essential progression which proceeds
fromthe previous three. O course, these four paths of know edge al
form a whol e, because there are many points of contact, intersection and
exchange anong them” 32

34. These four pillars of education can be juxtaposed with the objectives
referred to earlier. It is perhaps a pity that the chiefly persona

di mension, highlighted in the international instruments, should be rel egated
to the fourth pillar, “learning to be”, so that this essential dinmensionis in

some way reduced to “proceeding” fromthe previous three.

35. In the light of the indivisibility of objectives, we can then have a
fresh ook at the sunmary |ist of objectives given above (see paras. 16

and 17). The “strengthening of respect for human rights and fundanenta
freedons”, the “ability of every person to becone a useful menber of society”,
the “pronotion of understanding, tolerance and friendship anong all nations,
all racial, ethnic and religious groups” are at once the origin, condition and
consequence of education ainmed at personal devel opment and based on the higher
interests of the person educated:
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(a) The origin, because any society which respects human rights and
fundamental freedons, one where every citizen can becone a useful nenber of
society and in which tolerance and respect for diversity are fundanenta
val ues, will necessarily engender an educational system which is respectful of
the individual and his or her fundanental freedonms and rights;

(b) The condition, because it is hard to see how a society that does
not care for human rights could ever produce an educational systemthat does;

(c) The consequence, because a society's worth depends on the persona
quality of its nenbers and the horizontal and vertical bonds they manage to
establish. And, this quality is chiefly dependent in turn on the value of the
education each individual receives.

The “general transm ssion of the cultural heritage” and “the devel opment of
nati onal values” should then be understood as values that will strengthen
“cultural identity”, both for the individual and for the conmunity.

36. The “contribution to the econom ¢ and soci al devel opnent of the
comunity” is by no neans unrelated either as an objective to the persona

obj ectives of education, since it is generally accepted that the realization
of the right to education constitutes a genuine investnment. Referring back to
Meyer - Bi sch:

“It is not enough to say that the right to education is a |ong-term
investment. It yields extrenely |arge dividends, even in the short
term for the enterprise, health education and famly education, in the
medium term for primary, secondary and vocational training schools, and
inthe long termfor university education ...” *

37. Lastly, the “devel opnment of a sense of noral and socia
responsibilities” and “a critical ability and personal judgenent” are

obj ectives that can only be achieved with an educational policy based on
personal dignity and ainmed at the full devel opment of the personality. W
shall return to these aspects when considering the respective roles of the
State and civil society in the realization of the right to education

1. THE R GHT TO RECEI VE AN EDUCATI ON

38. Now that it has been established that the international instrunments
assign a set of indivisible objectives to education, it seems appropriate to
consider briefly the expressions used by these instrunents as a basis for the
rights of each individual to receive education. The nost frequently used of
these is sinple and concise: “Everyone has the right to education”

(a) The Universal Declaration of Human Rights (art. 26, para. 1):
“Everyone has the right to education. Education shall be free, at least in
the el ementary and fundanental stages.”

(b) The International Covenant on Econom c, Social and Cultural Rights
(art. 13): “The States parties to the present Covenant recognize the right of
everyone to education.”
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(c) The Decl aration of the Rights of the Child (principle 7): *“The
child is entitled to receive education, which shall be free and conpul sory, at
least in the elementary stages.”

(d) The Convention on the Rights of the Child (art. 28, 1 (a)):
“States parties recognize the right of the child to education [...]: they
shall [...] (a) nmake primary education conpul sory and available to all”

(e) The Vi enna Decl aration and Progranme of Action (para. 1.33): *“The
Worl d Conference on Human Rights reaffirns that States are duty bound [...] to
ensure that education is ainmed at strengthening the respect of human rights
and fundanental freedons. [...] Education should pronote understanding
tol erance, peace and friendly relations between the nations [...] The Wrld
Conference on Human Ri ghts notes that resource constraints and institutiona
i nadequaci es may i npede the i medi ate realization of these objectives.”

(f) The Convention Against Discrimnation in Education (art. 4): “The
States parties to this Convention undertake [...] to forrmulate, devel op and
apply a national policy which, by nmethods appropriate to the circunstances and
to national usage, will tend to pronote equality of opportunity and of
treatment in the matter of education and in particular

(a) To make primary education free and conpul sory; nake
secondary education in its different forns generally avail able and
accessible to all.”

(9) The Anmerican Declaration of the R ghts and Duties of Mn
(art. XIl1): *“Every person has the right to an education, which should be
based on the principles of liberty, norality and human solidarity.”

(h) The African Charter on Human and Peoples' Rights (art. 17):
“Every individual shall have the right to education.”

(i) The wordi ng used by the First Protocol to the Convention for the
Protection of Human Ri ghts and Fundanental Freedons (i.e. the European
Convention on Human Ri ghts) appears nore restrictive in that it fornul ates the
right in negative ternms (art. 2): “No person shall be denied the right to
education.” In their conments on this Protocol, however, P.-M Dupuy and
L. Boi sson de Chazournes play down the practical effects of “negative”
formul as:

“Wthin the European system for the protection of human rights, the
right to education, 3 is distinguished by its negative fornulation
However, this wording should not be m sunderstood and | ead people to

i magi ne that the only obligations assuned by States are obligations of
abstention. A State is under an obligation not to refuse the right to
education to holders of that right who conme under its jurisdiction; but
it is also an obligation to ensure respect for that right. Moreover,
the State is under the obligation not to interfere in the exercise of
that right by disregarding the religious and phil osophical convictions
of the parents.” 3%
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39. The fundamental nature of the right to receive an education is thus
underlined by the fact that virtually all the international instruments |ink
it to an obligation. Rather than weakening the right, this obligation
strengthens it, inasmuch as it “should be interpreted as protecting the
child s rights [, inmplying] that the child [has] certain rights that neither
the State nor the parents [can] deny”. 3¢

A. The right to receive “good education”

40. The statement that everyone has the right to receive an education
clearly inplies nmuch nore than the nere expectation that children should go
through a rite of passage so as to acquire, if they are |lucky, basic mnim
skills. % In other words, the right to receive an education not only inplies
access to education for all but stipulates in itself that this right clearly
contains all the objectives discussed at | ength above. There is therefore no
need to revert to those objectives, except to suggest that using indicators to
measure the actual inplenmentation of the right should not be restricted to
eval uating the availability of teaching structures, school attendance rates,
equality of opportunity for boys and girls to attend school, etc.

41. What rmakes it so difficult to design indicators in this field is that
they must contain qualitative conmponents that not only measure the purely
cognitive dinmension but also incorporate the stated objectives in ternms of
personal fulfilnment, devel opnent of the sense of responsibility, respect for
and pronotion of personal freedom and the devel opnment of human rights. It
has to be acknow edged that many national constitutions set forth a right to
education, but generally speaking these constitutional rights do not guarantee
any particular quality of education or else set only very nodest and vague
standards in this respect. *

42. The Worl d Decl aration on Education for All: Meeting Basic Learning
Needs % sets forth a large nunber of criteria on quality of education which
merit closer attention. After drawing attention in its preanble to the

reality of illiteracy and to the general objectives of education as descri bed
above, the Declaration states what it understands by “neeting basic |earning
needs”. “These needs conprise both essential l[earning tools (such as

literacy, oral expression, numeracy and problem solving) and the basic

| earni ng content (such as know edge, skills, values and attitudes) required by
human beings to be able to survive, to develop their full capacities, to live
and work in dignity, to participate fully in devel opnent, to inprove the
quality of their lives, to make infornmed decisions and to continue | earning”
(art. 1, para. 1).

43. VWi le stressing that the listing of these needs should not lead to a
rigid conception of education, the fornms of which legitimately vary with the
passage of tinme and in different cultures, the Declaration draws attention

to the social and conmunity consequences of good education. The effective

i npl enment ati on of such education can only cone about by goi ng beyond the way
education is currently conceived and hence requires an “expanded vision that
surpasses present resource |levels, institutional structures, curricula, and
conventional delivery systenms while building on the best in current practices”
(art. 2, para. 1).
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44, The prerequisite for inplementing this expanded vision is to provide
equal access for all to educational services and hence to nmake efficient
educational structures available to all according to their specific needs and
wi t hout discrimnation of any kind. Over and above this obvious requirenent,
however, the right to education inplies an obligation to achieve results,
since attai nnment of the objectives of education depends ultinmately on whet her
peopl e actually learn as a result of the training provided, i.e. “whether they
i ncorporate useful know edge, reasoning, ability skills and values” (art. 4).

45, It is noteworthy that the Declaration refers to “active and
partici patory approaches” as the nmpst appropriate way of “assuring |earning
acquisition and allowing learners to reach their fullest potential”. This

comment shoul d not be taken as a nmere pedagogi cal footnote; in actual fact it
opens up a genui nely new approach to the way that educational policies ought
to be designed if the objectives of education are to be truly attained.

46. The majority of educational systens are in fact based on the capacity of
t he person educated to fit into a collective “nmould”, generally defined by the
State. It is hard to see how the em nently personal objectives of education

can be achieved within systens constructed on this kind of basis. On the
contrary, the primacy accorded to the individual inplies that “good” education
shoul d be founded on respect for differences and on personal freedom and
shoul d therefore be based on a nmultiplicity of educational supply, a
multiplicity that reflects the diversity of individuals, aspirations and
projects. These aspects will be discussed |ater.

47. VWhat is even nore inportant, the “dignity of the person” nust be
respected in the classroomitself; even the youngest students cannot be
brought to fulfilnment of their potential unless they are regarded, as far as
their abilities permt, as genuine participants in their own education. This
paper will show that the responsibility for inplenenting the right to
education nmust be widely shared anong the public authorities, the teachers
and - nost inportant of all - the persons being educated and/or the fanilies
| egal |y responsible for them

48. Wth regard to this widening of the area of responsibility, article 7
of the World Declaration on Education for Al highlights the need for new
partnershi ps in education

“National, regional and |ocal educational authorities have a unique

obligation to provide basic education for all, but they cannot be
expected to supply every human, financial or organizational requirenent
for this task. New and revitalized partnerships at all levels will be

necessary: partnerships anmong all subsectors and fornms of education
recogni zi ng the special role of teachers and that of adm nistrators and
ot her educational personnel; partnerships between education and other
gover nment departments, including planning, finance, health, |abour
comuni cations and ot her social sectors; partnershi ps between governnent
and non-governnmental organizations, the private sector, |oca
comunities, religious groups and famlies. The recognition of the
vital role of both fam lies and teachers is particularly inportant.”
(Author's italics)
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B. Cutline of sone basic indicators

49. All these considerations can be summari zed in terns of four dinmensions
that characterize “good” education and can be used to outline indicators for
measuring educational quality: “°

(a) Free access to training systems nust be guaranteed, w thout any
formof discrimnation. Achieving non-discrimnation clearly depends on
dealing with the “traditional” sources of discrimnation such as sex, race,
social status, etc. In the field of education, however, there is in addition
the question of non-discrimnation with regard to the plans, talents and the
phi | osophi cal or religious opinions of the individual or famly. Free access
thus al so means freedom of choice, which is nmeaningless unless genuine
educational pluralismis practised. * In this case quality indicators m ght
cover effective freedom of choice, including the freedomto establish and
direct educational institutions, as well as the absence of *“econom c”
discrimnation in the exercise of this freedom

(b) A mninmum | evel of education nust be guaranteed, a threshold bel ow
whi ch the individual is considered unable to enjoy basic freedons. Here the
quality indicators are nore traditional: |literacy rates, unenpl oynent
rates, etc.

(c) Di fferentiated educati on nmust be introduced, which neans that
cultural and social differences nust be taken into account. A differentiated
education has an intercultural dinension, in particular showi ng respect for
the mnority rights referred to earlier. It nust be pointed out, however,
that this intercultural dinmension means not only the right of everyone to be
strengthened in their own cultural identity but also the duty of everyone to
open their mnds to the culture of others. Here quality indicators wll
include the ratio between the nunber, size and specific situation of cultura
comunities in any given place on the one hand and the variety of training
facilities on the other. Moreover, these indicators could also anal yse the
quality of intercultural open-m ndedness within a school curricul um

(d) The right of the person educated to participate and to take
responsi bility nust be recogni zed, whether the person is a child starting
school or an adult undergoing continuous training. This right constitutes
respect for the beneficiary of the right to education as actor. Here the
i ndi cators shoul d evaluate the actual degree of participation by the various
partners (famlies, schools, district, enterprise, public authorities, etc.)

i n decision-meking, in funding and i n educational provision. They mght also
nmeasure the effectiveness of teaching provided and the enjoynent of human
rights and denocratic culture in educational establishnments.

I11. | MPLEMENTATI ON OF THE RI GHT TO EDUCATI ON

50. W may turn to the question of whose responsibility it is to inplenment
the right to education. This right is generally regarded by the experts as
one of the nost conplex. Its cross-sectoral character and the inpossibility
of assigning it specifically to one or other of the “generations” of human
rights have already been stressed. In his first working paper

(E/ CN. 4/ Sub. 2/ 1998/ 10), the author referred to the issue of the cross-sectora
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nature of the right to education (paras. 6 and 7); he also stated in substance
that neither the State nor famlies can be released fromthe responsibility
for inplenenting education and that the di scussion should focus on the
respective roles of the public authorities and civil society in this respect.

51. It is generally accepted in the literature that the right to education
on account of its dual nature, belongs to both the first and the second
generations of human rights. However, sone authors even maintain that, on

hi storical grounds and for reasons linked to the fornulation of internationa
and regional instruments, the right to education is a specific and possibly
uni que case of a right that belongs not only to the first two generations of
rights but also to what is terned the third generation of human rights, nanely
collective rights and solidarity rights.

A. The right to education as a social right

52. The right to education is often regarded as part of econom c, social and
cultural rights. As a “social” right it entitles every individual to gain
access to the education structures set up by the State, so that the latter

is under a “positive” obligation. The realization of the right to education
obliges the State to set up an educational systemthat is accessible to al

Wi t hout discrimnation and, at |east as regards primary education, free of

char ge.

53. Here it will be helpful to consider sone of the basic docunents:
(a) The Uni versal Declaration of Human Rights (art. 26, para. 1):

“Education shall be free, at least in the elenentary and
fundanmental stages. Elenentary education shall be conpul sory.
Techni cal and professional education shall be made generally avail able
and hi gher education shall be equally accessible to all on the basis of
merit.”

(b) The International Covenant on Econom c, Social and Cultural Rights
(art. 13, para. 2):

‘2. The States parties to the present Covenant recognize that,
with a viewto achieving the full realization of this right:

(a) Primary education shall be compul sory and available free to
all;

(b) Secondary education in its different forms, including
techni cal and vocational secondary education, shall be made generally
avail abl e and accessible to all by every appropriate neans, and in
particul ar by the progressive introduction of free education

(c) H gher education shall be made equally accessible to all, on
the basis of capacity, by every appropriate neans, and in particul ar by
the progressive introduction of free education
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(d) Fundanent al education shall be encouraged or intensified as
far as possible for those persons who have not received or conpleted the
whol e period of their primary education.”

(c) The Convention on the Rights of the Child (art. 28):

“1. States parties recognize the right of the child to
education, and with a view to achieving this right progressively and
on the basis of equal opportunity, they shall, in particular

(a) Make primary education conpul sory and available free to all

(b) Encour age the devel opnent of different forns of secondary
education, including general and vocational education, nake them
avail abl e and accessible to every child, and take appropriate neasures
such as the introduction of free education and offering financia
assi stance in case of need,

(c) Make hi gher education accessible to all on the basis of
capacity by every appropriate neans.”

54, It is apparent fromall these docunments and from many others that the
public authorities have an obligation to inplenment the right to education in
respect of two essential aspects:

(a) Maki ng avail able primary education “ or basic education or
el ementary education that is free of charge, together with secondary and
vocational education tending to be de facto free of charge;

(b) Fulfilling the obligation to educate.

1. The question of free education
55. At first sight the provision of free elenentary educati on nay seem easy
to inplenment. However, it is not easy to inplenent in practice and the
comments made by Piaget in 1971 are unfortunately still valid:

“Compul sory el enmentary schooling is nmeaningless unless primary
education is free of charge (and of course extended as such to groups of
adults who are still illiterate). Moreover, free education [...] should
not be limted to the basically negative neasure of not charging
enrol nent fees. Many other problens arise, some of which are extrinsic
in nature (such as free transport for children living a |l ong way from
school, or the provision of free nmeals and even changi ng roons), while
others affect the teaching itself, for instance, the inportant question
of providing educational materials free of charge.” #

As Pi aget suggests, the right to education for all and the fact that nmany
adul ts have not had access to elenentary education inply that the right to
free el enentary education also covers this popul ation of deprived adults.



E/ CN. 4/ Sub. 2/ 1999/ 10
page 21

56. As D. Hodgson points out:

“Al though children are the main beneficiaries, the right to
education has been recognized by the various international and regiona
i nstruments as belonging to all persons. This acknow edges the lifelong
and continuous nature of the learning process as well as the
ever-increasi ng demands for nmintaining up-to-date information and
skills. Inits Reconmendati on on the Devel opment of Adult Education
of 1976, the General Conference of UNESCO called on Menber States to
recogni ze adult education as a necessary conponent of the educationa
system Latin Anerican countries had earlier gone further in
recogni zi ng adult education to be on a par with primary schooling in
terms of the priorities of their educational systenms. Adult education
was first explicitly nentioned at the regional level. Article 48 of the
Charter of the Organization of Anerican States of 30 April 1948 recorded
the agreement of Menber States to 'strengthen adult vocational education

systems'. International recognition followed in 1960 in the form of
Article 4 (c) of the Convention against Discrimnation in Education
which states: '1. The States parties [...] undertake [...] to pronote

equality of opportunity and of treatment in the matter of education and
in particular [...] (c) to encourage and intensify by appropriate

nmet hods the education of persons who have not received any primary
education or who have not conpleted the entire primary educati on course
and the continuation of their education on the basis of individua
capacity.' The right of adults to a basic education has been
subsequently recognized in simlar | anguage at both the internationa
and regional |evels. Adult education has al so been recognized in the
specific contexts of agrarian reformand rural devel opment and equality
of opportunity for wonen.” 4

57. In view of the conplex nature of the problem how can a State that faces
up to its responsibility of providing access to education in accordance with
the standards set forth above be distinguished froma State whose educati ona
provisions fall below a threshold where the right to educati on becones
meani ngl ess? This question concerns the “core content” of the right, which
many aut hors have endeavoured to identify. This core content needs to be
defined for all rights: this is what Philip Alston has in nmnd when he states
that each right nust “give rise to an absolute mnimmentitlenent, in the
absence of which a State party is to be considered to be in violation of its
obligations”. 4

58. Wth regard to the right to education, nmost witers incorporate in the
core content some conponents relating to the “freedoni dinension of the right.
This will be discussed at greater |ength below in connection with freedom of

education. Nevertheless, as Meyer-Bisch points out, we can already identify a
certai n nunber of obligations which forman essential part of the core content
of the right to education, bearing in mnd that sinply making education

avail abl e does not meet the requirenments of the right unless that education
possesses the right qualities to attain its objectives. 4 Accordingly,
Meyer - Bi sch suggests the followi ng as the m nimum content of free basic
education: “8
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(a) An ability to read and wite (nmeasures to conbat illiteracy and
functional illiteracy, including day-to-day neans of comunication);

(b) Fam liarity with human rights and their i medi ate and proper
application in places where training is provided. * The realization of this
right is an excellent indicator of the effectiveness of schooling: rea
instruction in freedons, in participation, and in discovery of and respect for
uni versal val ues;

(c) At | east sonme exposure to other cultures, for exanple, |earning
of two or nore | anguages in the light of |ocal conditions; know edge of the
regi onal and national heritage, and faniliarization with the heritage of at
| east one foreign country; mutual know edge of the cultures of origin of
partners and their integration at the training establishment;

(d) Mai nt enance of the know edge and enpl oyability of workers;

(e) Respect for traditional ways of transmtting know edge, if not at
variance with the above.

2. What is neant by “conpul sory” education

59. In practice, the conpul sory nature of the right to education is tending
to become nore and nore w despread, at |east as regards el enmentary education
However, this created sone difficulties at the tinme the Universal Declaration
of Human Rights was drafted. Apart fromthe fact that the adjective

“compul sory” seened too precise to be included in a declaration, sone feared
that its use would entail too many obligations, both for the State and for the
famly. However, it was eventually realized that the term “conpul sory” really
meant a protection of the rights of the child, who may claimcertain rights
that nobody, neither the State nor even the parents, may deny. The compul sory
el enent reflects the duties both of the State and of the fam |y towards the
child, at least for as long as the latter is not sufficiently mature to decide
for hinself. Here it is interesting to note that the question inmediately
arose as to whether conpul sory education inplied an educati onal nonopoly of
the State and a de facto limtation of the freedom of parents to choose their
child's education. *°

60. If elenentary education nmust be free of charge, and if in addition it is
compul sory, the question arises as to how the parents can still use their
freedomto exercise the primary responsibility for education, for exanple, by
choosi ng school s other than those run by the public authorities, and how t hey
can make such choices while continuing to benefit fromfree education. It is
this question of the right to education in its dinmension of freedomthat now
needs to be considered. %

B. The right to education as a “freedomright”

61. As was stressed at the start of this paper, the primary objective of
education is to serve the personal devel opment of the students, in other words
to give themthe opportunity to develop their potential in all areas.
Particul ar attention was drawn to the fact that focusing on the individua
necessarily inplies that education should help to make the person who is being
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educat ed genuinely free: education, in other words, is both a free and
freedomform ng act. Thus freedom of education, far from being a partisan
demand, fornms part of the core content of the right to education. Moreover,
it is closely linked to a nunber of other freedons recogni zed by the

i nternational instrunents. *?

62. Two specific rights are recognized by article 13 of the Internationa
Covenant on Econom c, Social and Cultural Rights:

“3. The States parties to the present Covenant undertake to have
respect for the liberty of parents and, when applicable, |egal guardians
to choose for their children schools, other than those established by
the public authorities, which conformto such m ni mum educati ona
standards as may be | aid down or approved by the State and to ensure the
religious and noral education of their children in conformty with their
own convi ctions.

4, No part of this article shall be construed so as to
interfere with the liberty of individuals and bodies to establish and
di rect educational institutions, subject always to the observance of the
principles set forth in paragraph 1 of this article and to the
requi renent that the education given in such institutions shall conform
to such mni mum standards as may be |aid down by the State.” 53

63. The first Protocol to the European Convention for the Protection of
Human Rights confirms this right of parents: “In the exercise of any
functions which it assunmes in relation to education and to teaching, the State
shall respect the right of parents to ensure such education and teaching in
conformity with their own religious and phil osophical convictions (art. 2).” 5

64. Article 18, paragraph 1, of the International Covenant on Civil and
Political Rights refers to the same freedom linking it explicitly to the
right to freedom of thought, conscience and religion

“1. Everyone shall have the right to freedom of thought,
consci ence and religion. This right shall include freedomto have or to
adopt a religion or belief of his choice, and freedom either
individually or in conmmunity with others and in public or private, to
mani fest his religion or belief in worship, observance, practice and
teaching.”

65. We may al so consider this approach by G Burdeau

“Three concepts coexi st under the heading of |iberty of education: the
concept of the right to teach, that of the right to learn and that of
the right to choose the teacher. The right to teach exists when a
person is authorized to transmt his know edge or beliefs to others.
The right to learn consists in the fact that every individual, subject
only to his intellectual ability, may endeavour to acquire the same
education and the sane know edge as those who are favoured by fortune.
The right to choose the teacher inplies a diversity of educationa

bodi es with equal prerogatives.” %°
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66. Respect for the liberty of parents must not be a purely passive
obligation, whereby the State is content nerely to authorize parents not to
send their children to State schools. It was |long believed that liberties

could exist which did not inply a positive conmtnent by the public
authorities. This attitude no doubt explains the judgenent of the European
Court of Human Rights in the Bel gian | anguage case (23 July 1968), % which is
soneti mes adduced by those who interpret liberty of teaching as a nere
negative obligation on the part of the State.

67. This i ssue was discussed in the author's first working paper

(E/ CN. 4/ Sub. 2/ 1998/ 10, sect. 2.3), where it was shown that the State has three
i nseparabl e duties: to respect, protect and guarantee the fulfilnment of any
ri ght whatsoever. Specifically, therefore, it nust respect liberty of
education, protect it against violations and do everything in its power to
ensure that the right is effectively enjoyed by all. 5 This issue will not be
di scussed again here, except to define these obligations of the State with the
aid of a fuller classification proposed by Patrice Meyer-Bisch in his
background paper

“Various kinds of identifiable obligations in |aws can be distinguished,
depending on cultural specificities; they can also be observed through a
system of indicators:

(a) Negati ve obligations (respect) for all suppliers: of the
State towards individuals and institutions in society (associations,
enterprises) [...];

(b) M ni mum positive obligations (protection) also concern al
suppliers who nust inperatively contribute to the partnership necessary
to safeguard the core content of the right to education (basic
obligations), control by the State being a last resort [...];

(c) Action to prevent positive obligations (respect for the
indivisibility of the systemof freedons) from having negative effects.
This type of obligation is frequently overl ooked and consists of
ensuring that the inplementation, particularly of basic neasures
(compul sory schooling and literacy programes, for example), is
respectful of freedonms and, nore generally, of all human rights.

Here again the State does not itself possess the nmeans necessary to do
this and the situation nmust be nonitored through di scussions between al
the players in a public forum

(d) Positive obligations (full realization). These obligations
may be described as 'programmatic' since they depend on avail abl e
resources - not only financial resources but also human and structura
resources.” %8

68. We may now consi der some devel opnents in judicial practice in this
respect: the discussion here will be confined to decisions of the French and
Spani sh constitutional courts.

69. Attention is first drawmn to the major decision of the French
Constitutional Council of 23 Novenber 1977. |In a case which chall enged
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articles 1 and 3 of the Guerneur Act, concerning the specific nature of schoo
establishnments on the one hand and the question of the funding of private
schools on the other hand, the Constitutional Council ruled that the principle
of liberty of education is one of the fundanental principles that are

acknow edged by the | aws of the Republic, were reaffirmed by the preanble

to the 1946 Constitution and on which the 1948 Constitution conferred
constitutional status. Further, the Constitutional Council, bearing in m nd
the principle of free and non-religious public education, affirmed that the
principle of liberty of education nust not exclude the existence of private
education or the granting of State aid for such education under the conditions
| ai d down by the | aw.

70. The Spani sh Constitutional Court was called upon to rule on the issue
in 1981 and 1985. |In its latter judgenment % the Court stressed that freedom
of education is an extension of ideological and religious freedomand of the
right to the free dissem nation of thoughts, ideas or opinions (seventh |ega
ground); it also stated (I1.11) that the constitutional precept expressed in
the terms “the public authorities shall provide assistance to educationa
establishnments that neet the requirements |laid down by the | aw’ cannot be
interpreted as a rhetorical statement such that the decision as to whether or
not to grant such assistance is left entirely in the hands of the |egislature.

71. In the above-nmentioned texts and decisions it is stated in effect that
freedom of education forms part of freedom of conscience and that the State,
in order to safeguard this freedom nust ensure the equality of citizens
before the law, in particular by granting financial resources in a

non-di scrimnatory manner. In other words, it is affirned that freedom of
education and the granting of material resources to pernmt the exercise of
this freedom are a consequence of the major principle of the equality of
citizens.

72. The sane point is nmade by the resolution on freedom of education in the
Eur opean Community of 1984:

“In accordance with the right to freedom of education, menber
States shall be required to provide the financial means whereby this
right can be exercised in practice, and to make the necessary public
grants to enable schools to carry out their tasks and fulfil their
duties under the same conditions as in corresponding State
establishnments, wi thout discrimnation as regards adm nistration
parents, pupils or staff.”

73. To sum up, three fundanental aspects of freedom of educati on can be
di sti ngui shed:

(a) First of all, freedom of education protects the individual against
any tendency on the part of the public authorities to consider that their duty
of ensuring respect for the right to education involves the introduction or
preservation of an educational monopoly. Attention has already been drawn to
the tragically grotesque forms assuned by educati onal nonopolies, for exanple
under the Nazi regine.
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Since the first objective of education is the devel opnment of the human
person, its inplenentation cannot be the responsibility of the State al one.
Trai ning people for liberty and responsibility can only be done within a
school systemthat is based on the freedom and responsibility of all concerned
and it is difficult to see how a strictly State school can pronote the
participation of all in educational responsibility.

Stated in positive ternms, the rejection of an educational nonopoly of
the State means the pronotion of educational pluralism This pluralism
obviously covers the “religious and phil osophi cal convictions” nentioned
above, but appears to be broader in scope: according to P. Wachsmann
“[freedom of education] must nean not only freedomto open a private
educational establishment, but the possibility of an education that differs
substantially fromthat provided by the State in its inspiration, content and
met hods”. ©

(b) Secondly, freedom of education neans the possibility of
establishing and directing educational establishments. This right, which is
recogni zed, inter alia, by article 13 of the International Covenant on
Econom ¢, Social and Cultural Rights, is obviously limted by the fact
that the State has the duty to institute a “framework of equity and
responsi bility” ® corresponding to what the international instrunments refer to
as “such m nimum standards as nay be laid dowmn”. The crux of the matter is
clearly to define this mninmum since the general provisions governing the
aut hori zation to establish and run schools nmust not prevent the devel opment of
a genuinely pluralistic educational system

(c) Thirdly, freedom of education concerns the teachers thensel ves.
UNESCO has pointed out that “sone observers have expressed fears of a trend
towards the 'deprofessionalization of teachers and teaching, with the
teacher's role reduced to that of a technician primarily responsible for
i npl ementing prescribed procedures, rather than for making a professiona
judgenent about the instructional approach that woul d be nost appropriate and
effective in the particular situation”. &

Al t hough none of the instrunents refers specifically to academ c
freedom the topic is dealt with indirectly in a nunber of texts, in
particular article 18 of the Covenant on Civil and Political Rights. It is
nost desirable to draft an instrunment in the near future that explicitly
guarantees this freedom w thout which the university becones a neani ngl ess
institution. ®

C. The right to education as a collective or solidarity right

74. Some aut hors al so consider the right to education fromthe relatively
new angl e of the “third generation” of human rights. Here they generally
refer to two basic texts:

(a) The International Covenant on Econom c, Social and Cultural Rights
(art. 15, para. 4): *“The States parties to the present Covenant recognize the
benefits to be derived fromthe encouragenent and devel opnent of internationa
contacts and cooperation in the scientific and cultural fields.”
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(b) The Convention on the Rights of the Child (art. 28, para. 3):
“States parties shall pronote and encourage international cooperation in
matters relating to education, in particular with a view to contributing to
the elimnation of ignorance and illiteracy throughout the world and
facilitating access to scientific and technical know edge and nodern teaching
met hods. In this regard, particular account shall be taken of the needs of
devel opi ng countries.”

75. M Nowak specifically nmentions the convergence of objectives between the
right to education and the right to devel opnent, in that both are conducive to
full respect for and protection of all human rights. ©°

76. Article 5 of the UNESCO Convention agai nst Discrimnation in Education
explicitly links the objectives specific to education in general to the val ues
of solidarity:

“1. The States parties to this Convention agree that:
(a) Education shall be directed to the full devel opment of the human
personality and to the strengthening of respect for human rights and
fundamental freedons; it shall pronote understandi ng, tol erance and
friendshi p anong all nations, racial or religious groups, and shal
further the activities of the United Nations for the maintenance of
peace.”

The sanme article also deals with the issue of national mnorities:

“(c) It is essential to recognize the right of nenbers of
national mnorities to carry on their own educational activities,
i ncludi ng the mai ntenance of school s and, depending on the educationa
policy of each State, the use or the teaching of their own | anguage

[...].”
CONCLUSI ON

77. The spirit of the instruments would seemto be clear: the right to
education principally concerns personal devel opnent, but in cases where this
personal developrent is itself linked to the quality of the relational fabric
that the person is able to weave with his or her peers, this fundamental right
necessarily takes on a “universal” dinmension, since social or nationa
comunities can no | onger exist and develop in isolation. This universa

di mension is an established fact for education: nodern neans of comunication
are bringing geographically distant popul ati ons subjectively closer together
while mgrations - a reality of our tinmes - are tending to make every region
into a kind of “mcrocosnt

78. It would therefore seemthat the scope of the right to education my be
descri bed as being defined by three concentric circles. At the centre - and
this is a statement with very far-reaching educational inplications - is the

person, the subject of education. Surrounding the person is the |oca
conmunity, with its denocratic structures, within which the person, alone

or with others, is called upon to play an active and creative role. Beyond
that, by extension, is the entire human community. There nust be no

m sunder standi ng: here we are dealing with apparently sinple principles which
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require those involved in education to strike out in genuinely new directions,
either in order to take a concept of education that is still too narrow and

i ndi vidualistic and open it up to universal values or in order to take an
education that is too universalist or ideological and refocus it on the human
per son.

Not es

1. For this study, the author has referred in particular to recent studies

whi ch consi der the two basic aspects of the right to education in the |ight of
the indivisibility of human rights. The studies referred to include the works
of the European Association for Education, Law and Policy. See in particular

J. de Goof (ed.), Subsidiarity and Educati on Aspects of Conparative

Educati onal Law, Louvain, ACCO 1994, and J. de Goof and Jan Fiers, The Lega
Status of Mnorities in Education, Louvain/Amersfoort, ACCO, 1996. The author
al so acknow edges the works of Professors F. Coomans, Ch.L. denn, S. Jenkner

J.L. Martinez Lopez-Miiiiz and P. Meyer-Bisch

2. M Robinson, “The United Nations Decade for Human Ri ghts Educati on
1995-2004", Lessons for Life, United Nations, New York and Geneva, 1998

p. iv.
3.“Violations of the right to education” (E/ C 12/1998/19), para. 1
4. Fribourg Group, draft Declaration on Cultural Rights, Fribourg, 1998

5. W have not attenpted to quote the classical texts concerning the right to
education; we did so, however, in our 1998 working paper

(E/ CN. 4/ Sub. 2/ 1998/ 20, para. 8). For a general view of the basic texts, see
A. Fernandez and S. Jenkner, Déclarations et conventions internationales sur
le droit a |'éducation et a la liberté d' enseignenent, Info-3 Verlag,
Frankfurt, 1995.

6. The Right to Education in A Eide et al., Econonmic, Social and Cultura
Rights, M Nijhoff, Dordrecht, 1995.

7. The Additional Protocol to the American Convention on Human Rights in the
Area of Econom c, Social and Cultural Rights of 17 Novenber 1998 (“Protocol of
San Salvador”) uses a simlar wording in article 13, adding a few nore itens:
“... strengthen respect for human rights, ideological pluralism fundanenta
freedons, justice and peace”.

8. Even though the text, especially if one refers to the French version (“leurs
potentialités”), appears to refer rather to the potential of the nental and
physical abilities rather than to the child' s own, it cannot be denied that
there is a consensus regarding the fact that education is not to be understood
sinmply in its dinension of social integration, but that its prinme objective is
the human person per se. This distinction is clearly drawn by Jean Pi aget
(see para. 22 bel ow).
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9. Article 26 (b) of the Universal Declaration of Human Rights; article 5 (1)
(a) of the Convention against Discrimnation in Education; article 13 (1) of
the International Covenant on Econom c, Social and Cultural Rights;

article 29 (1) of the Convention on the Rights of the Child; guiding
principle 1 of the |ILQO UNESCO Reconmendati on concerning the status of
teachers; articles 2 and 12 (2) (4) of the American Convention on Human
Rights; article 13 (2) of the Protocol of San Sal vador.

10. Article 55 of the United Nations Charter; article 26 (2) of the Universa
Decl arati on of Human Rights; article 13 (1) of the International Covenant on
Econom ¢, Social and Cultural Rights; article 29 (1) (b) of the Convention on
the Rights of the Child; article 7 of the 1965 Convention on the Elimnation
of All Forms of Racial Discrimnation; article 5 (1) (a) of the Convention
agai nst Discrimnation in Education; principles I'll and VI of the

1965 Decl aration on the Prompti on Anong Youth of the Ideals of Peace, Mitua
Respect and Under standi ng Between Peoples; principle 1 of the |ILJO UNESCO
Recomendati on concerning the Status of Teachers; principles 7 and 18 (c) of
t he UNESCO Recomendati on concerni ng Education for Internationa
Under st andi ng, Cooperation and Peace and Education relating to Human Ri ghts
and Fundanental Freedons; article 13 (2) of the Protocol of San Sal vador

11. Article 13 (1) of the International Covenant on Econom c, Social and
Cultural Rights; principle 7 of the Declaration of the Rights of the Child,
article 29 (1) (d) of the Convention on the Rights of the Child; article 12 of
the American Declaration of the Rights and Duties of Man; article 12 (1) of

t he American Convention on Human Ri ghts.

12. Article 26 (2) of the Universal Declaration of Human Rights; article 13 (1)
of the International Covenant on Econom c, Social and Cultural R ghts;
principle 10 of the Declaration of the Rights of the Child; article 29 (1) (d)
of the Convention on the Rights of the Child; article 7 of the Convention on
the Elimnation of Al Forms of Racial Discrimnation; article 5 (3) of the
Decl aration on the Elimnation of Al Forns of Intolerance and of

Di scrimnation based on Religion or Belief; article 5 (1) (a) of the
Convention agai nst Discrimnation in Education; preanble of the Declaration on
the Pronmotion anmong Youth of the Ideals of Peace, Mitual Respect and
Under st andi ng between Peoples; principles 4 (b), 6, 7, 17 and 18 (b) of the
UNESCO Recommendati on concerni ng Education for International Understanding,
Cooperation and Peace and Education relating to Human Ri ghts and Fundanent a
Freedoms; article 13 (2) of the Protocol of San Sal vador

13. Principle 7 of the Declaration of the Rights of the Child; principle 18 (f)
of the Recommendati on concerning Education; article 12 (7) of the Anerican
Convention on Human Ri ghts.

14. Article 29 (1) (c) of the Convention on the Rights of the Child; article 4
of the American Convention on Human Ri ghts.

15. Article 12 of the American Declaration of the R ghts and Duties of Mn
articles 2 and 12 (1) of the Anerican Convention on Human Ri ghts.
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16.Principle 7 of the Declaration of the Rights of the Child; article 12 (4)
of the American Convention on Human Rights; principle 5 of the UNESCO
Recomendati on concerni ng Education for International Understanding,
Cooperation and Peace and Education Relating to Human Ri ghts and Fundanent a
Fr eedons.

17.Principles 7 and 10 of the Declaration of the Rights of the Child;

article 5 (3) of the Declaration on the Elimnation of Al Forns of

I ntol erance and of Discrimninati on Based on Religion or Belief;

principles 4 (e), 5 and 18 (d) of the UNESCO Recomendati on concerni ng
Educati on for International Understanding, Cooperation and Peace and Educati on
relating to Human Ri ghts and Fundanental Freedons; article 7 (3) of the
African Charter on Human and Peoples' Rights; principle V of the 1924 Ceneva
Decl arati on.

18. Article 29 (1) (e) of the Convention on the Rights of the Child.

19. For a detailed study of the question, see F. Przetacznik, The phil osophica
concept of the right to education as a basic human right, pp. 257-283.

20.P. Arajarvi, in A Eide, Universal Declaration of Human Ri ghts:
Comment ary, Osl o, Scandi navian University Press, p. 405.

21.J). Piaget, Qi va |'éducation?, Paris, Denoél/Gonthier, Bibl. Mdiation
1972, pp. 85 and 86.

22.P. Arajérvi, op. cit. The author, describing the preparatory work for the
drafting of the Universal Declaration of Human Rights, recalls the background
agai nst which the debates took place: “In neetings 67-69 of the third session
of the Comm ssion, the Commi ssion discussed the right to education and how to
take into consideration the ethical principles of the content of education
based on the experiences of Wrld War Il and especially the education of the
Nazis.” (p. 407).

23.Fribourg Goup, Projet relatif & une déclaration sur les droits culturels,
Fri bourg, 1998, p. 23.

24.1bid., p. 12, art. 1b of the Draft Declaration of Cultural Rights. The
notion of culture is spelt out in the sane article: *“The termculture covers
the val ues, beliefs, |anguages, know edge and arts, traditions, institutions
and lifestyles by which individuals or groups express the neanings they give
to their existence and to their devel opnent.”

25. For the link between “devel opnent of the personality” and “the right to be
taught in one's own | anguage”, see AL Mlian i Massana, Derechos Lingiisticos
y Derecho Fundanental a |a Educaci 6n, Un Estudi o Conparado: Italia, Belgica,
Sui za, Canada y Espafia, Barcelona, Cvitas, 1994; this expresses the viewin
particul ar that the basic content of the right to education - a right which is
often enshrined in Constitutions - does not include the right to be taught in
one's own | anguage; it is even nore doubtful whether the full devel opnent of
the personality served by the right to education covers such a right either
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26. The right to education in the context of cultural rights (E/ C. 12/1998/17,
para. 3). In the Fribourg Goup draft nmentioned in notes 23 and 24, it is

al so stated that “cultural identity is inherent in the beneficiary and bel ongs
to him 1ts non-observance constitutes a violation of the integrity of the
human being and renders the effective exercise of other human rights

i mpossi ble. This objective which all cultural rights have in comon justifies
their fundamental character anopng human rights, and hence the illicitness of
any act detracting fromtheir substance.”

27. The right to education enables individuals to act and lead their |ives

i ndependent|ly and nakes them both beneficiaries and guarantors of all other

human rights. It is what the experts understand by the English term

“enmpowernent right”. Meyer-Bisch uses the expression “The right to education
is the instrunent of all human rights”.

28. I nternational Covenant on Economic, Social and Cultural Rights.

29.As J. Del brick points out: “The phrase still seens to have a certain
"instrunental' ring in that it speaks of '"effective' participation in a free
society, and it does not refer to the individual as the focal subject, but
rather to collectivities like "all persons' and 'society'. Fromthis
perspective, it looks as if the right to education is to be interpreted solely
in terms of a social right which corresponds with an obligation of the State
to provide for educational opportunities and - in exercising this right -
subjects the child to mandatory education (at |east at the elenmentary |evel).
[...]. The question to be asked is whether it can be established that the
right to education is also linked to the protection of individual freedom
i.e. the classical human rights concept, as it my be seen to be suggested by
the reference of the human rights instrunment anal ysed here to the goals of
personal devel opnment, tol erance and respect for human rights.” (The Right to
Educati on as an International Human Right, in German Yearbook of Internationa
Law, vol. 35, 1992, p. 100. See also our own comment in the working paper on
the right to education (E/ CN. 4/Sub.2/1998/10) presented at the

fiftieth session of the Sub-Conm ssion on Prevention of Discrimnation and
Protection of Mnorities.)

30. E/C. 12/1998/ 17, para. 10 and note 4.
31.1bid., para. 6.
32.Jacques Delors, Learning: The treasure within, UNESCO report to the

I nternational Comm ssion on Education for the Twenty-first Century, Paris,
Qdi | e Jacob, 1996.

33. B/ C. 12/1998/ 17, para. 23. Meyer-Bisch continues with these nmore genera
consi derations: “Consequently, the econom c approach to human rights in
general, cultural rights and the right to education in particular can no

| onger be reduced to a cost/benefit analysis. Econonmic logic inplies a search
for a bal ance between costs and benefits. The various benefits offered by
education are innumerable - directly in terms of productivity at the |evel of
the formal and informal sector and indirectly in ternms of social capital
namely, the inprovenent of the social and political fabric, w thout which no
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devel opnent is sustainable, subject to respect for individual freedons.
Indicators reflecting i nvestnment approaches and their profitability can be
conpiled for this purpose.” (para. 24).

34.1n the limted context of this working paper, no attenpt will be nade to
deal with the difficult distinction between instruction, teaching and
education. Here it should suffice to quote fromthe judgenent of the European
Court of Human Rights in the case of Canpbell and Cousins: *“The education of
children is the whol e process whereby, in any society, adults endeavour to
transmt their beliefs, culture and other values to the young, whereas
teaching or instruction refers in particular to the transm ssion of know edge
and to intellectual developrment.” (Quoted in the article by P.-M Dupuy and
L. Boisson de Chazournes, in La Convention européenne des droits de |'home,
edited by L.E. Pettiti, E. Decaux and P.-H Inbert, Paris, Econom ca, 1995

p. 999).

35.1bid., p. 1000.

36. K. Hal vorsen, Notes on the realization of the human right to education
Human Rights Quarterly, vol. 12, 1990, p. 351

37.S.H Bitensky, Every child' s right to receive excellent education, The
International Journal of Children's Rights 2, Kluwer Acadenic Publishers,
1994, p. 147.

38.Bitensky, loc. cit., p. 139.

39. Decl arati on adopted by the World Conference on Education for All, Jomtien
Thai l and, 5-9 March 1990.

40. See the background paper by P. Meyer-Bisch nentioned in note 26 above; nost
of the reflections that follow are derived fromthis paper

41.This point will be discussed at greater |ength below in connection with the
i ssue of freedom of education

42.This concept is derived fromthe work of K Vasak; in particular it was put
forward in the inaugural |ecture of the 1978 training session at the
International Institute of Human Rights in Strasbourg.

43. These ternms present a semantic difficulty, which can be stated here but not
di scussed. The concepts of primary or elementary education cover realities
that often differ widely fromone country to another. For exanple, there are
countries where at the time the covenants were ratified primary education
covered nine years of schooling, whereas today various educational reforns
have reduced primary education to four or five years, while secondary
education begins earlier. It is certainly not stretching the neaning of the
texts to affirmthat, since the duties of the State refer to both free
education and conpul sory education (see paras. 59 and 60 below), it follows
that free education should apply throughout the period of conpul sory
education, thus including a substantial part of secondary education

44. Jean Piaget, op. cit., pp. 59 and 60.
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45. D. Hodgson, The international human right to educati on and education
concerning human rights, The International Journal of Children's Rights,
Kl uwer International, vol. 4, 1996, p. 256.

46. P. Alston, Qut of the abyss: The challenges confronting the new UN
Committee on Econom ¢, Social and Cultural Rights, Human Rights Quarterly,
vol . 9, 1987, p. 353.

47. See section A of chapter 1.
48. E/ C. 12/ 1998/ 17, para. 21

49. See the docunents of the Copenhagen neeting of the Conference on Security
and Cooperation in Europe (10 and 11), which are very precise and deserve to
be taken up by the United Nations.

50.0On this point of history and the inplications of the adjective
“compul sory”, see K. Halvorsen, loc. cit., pp. 351 and 352, and D. Hodgson
loc. cit., p. 241.

51. W deliberately | eave aside the question of defining what is the subject of
the obligation: 1Is it the school that is compulsory? O only the education?
O only the teaching? It is just worth pointing out that many countries
recogni ze the right to education at hone.

52. Two non-governmental organi zati ons have drawn the attention of

i nternational experts to this freedom the International Organization for the
Devel opnent of Freedom of Education (O DEL) and the European Forum for Freedom
in Education (EFFE). In this connection, readers should consult the
publications of O DEL, in particular basic docunent EC/ C 12/1998/ 14 submtted
to the Conmittee on Econonmic, Social and Cultural Rights for the day of

general discussion on 30 Novenber 1998 and the study by A. Fernandez,

La liberté d' enseignenent dans les instrunents de protection des droits de

| ' homme, International Geneva Yearbook, vol. IX Geneva, 1995, pp. 105-111
EFFE has published a Decl aration concerning the Human Ri ght to Freedomin
Education in Europe (1991) and a Menorandum on the Rol e of Education in the
Process of European Integration (1991). These texts are included in the
conpilation by A. Fernandez and S. Jenkner quoted in note 5.

53. Li berty of education, understood as the right of individuals and bodies to
establish and direct educational establishments, is expressed in other

i nternational instruments, for exanple the Convention on the Rights of the
Child (art. 29, para. 2) and the Protocol of San Sal vador (art. 13, para. 5).
For an analysis of liberty of education in international instrunents, see the
study by A. Fernandez quoted in note 52. For a phil osophical analysis, see
R Carneiro (ed.), Ensino livre. Uma fronteira da hegenoni a estatal

Edi coes Asa, Rio Tinto, 1994.

54. Here it is appropriate to quote fromthe article by P.M Dupuy and L

Boi sson de Chazournes nentioned in note 34: “Wile the concept of religious
conviction presents no problem of definition, the concept of philosophica
convictions, on the other hand, has been interpreted in widely different ways.
In the Belgian | anguage case, for exanple, the [European] Court [of Human
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Ri ghts], referring to the preparatory work involved in the negotiation of the
First Protocol, comented that only religious convictions were intended; the
term ' phil osophical' had been added to the term'religious' only in order to
cover opinions that were not consistent with religious thinking or teaching,
such as agnostic or atheistic convictions. This interpretation was criticized
because its excessively narrow character was contrary to the spirit of
article 2. Ohers have warned agai nst too broad an interpretation that would
distort article 2. [...] The Canpbell and Cosans case gave the Court an
opportunity to specify the nmeaning of the concept of phil osophica
convictions. According to the Court, the term'convictions' denotes 'views
that attain a certain | evel of cogency, seriousness, cohesion and inportance’
[...] Having regard to the Convention as a whole, including article 17, the
expression ' phil osophical convictions' in the present context denotes, in the
Court's opinion, such convictions as are worthy of respect in a 'denpcratic
society' [...], are not inconpatible with human dignity [and do] not conflict
with the fundamental right of the child to education” (p. 1005).

55.Les libertés publiqgues, Paris, Pichon et Durand-Auzias, 1972, p. 315.

56.1n this case the Court, while recognizing that the right to educati on would
be neaningless unless it inplied the right to be taught in one's nother
tongue, appears to hold the view that this right does not constitute an
obligation for the State to offer such teaching to all. See F. Coomans,
Clarifying the Core Elenents of the Right to Education, in The Right to
Conpl ai n about Econom c, Social and Cultural Rights, Netherlands Institute of
Human Ri ghts, Utrecht, 1995, p. 18. Oher authors believe that the judgenent
of the Court cannot be interpreted in a purely restrictive sense: see J.L
Martinez Lépez- Mifii z, Libertad de ensefianza y derecho a la educacifn en e
Conveni o Europeo de Derechos Humanos, Lectures 2, O DEL, Geneva, 1993

57.“According to the Maastricht Cuidelines:

Like civil and political rights, econom c, social and cultural rights
i npose three different types of obligations on States: the obligations
to respect, protect and fulfil. Failure to performany one of these
three obligations constitutes a violation of such rights. The
obligation to respect requires States to refrain frominterfering with
t he enjoynent of economic, social and cultural rights. [...] The
obligation to protect requires States to prevent violations of such
rights by third parties. [...] The obligation to fulfil requires
States to take appropriate legislative, adm nistrative, budgetary,
judiciary and ot her neasures towards the full realization of such
rights.” Audrey Chapman, “Violations of the right to education”
(E/C. 12/ 1998/ 19, para. 13).

58. E/C. 12/ 1998/ 17, para. 18.

59. Judgenment 77/1985. For a detailed analysis of the issue, see F. R u, Todos
tienen derecho a |la educaci 6n, Madrid, 1988.
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60.“The State ensures that educational systens function properly in accordance
with the law in a denpcratic society, but interpretation and inplementation on

the basis of denocratic procedures are the task of all” (P. Meyer-Bisch
E/ C. 12/1998/17, para. 13). |In the same docunent the author continues his
argunment with reference to the responsibility of the child himself: “Even the

child, depending on his neans, is therefore a supplier of his right; this is
essential to his dignity. The reservations felt by certain persons in
speaking of citizenship for a student, particularly during the initial grades
of primary school, therefore becone invalid if it is taken into account that:
(a) his citizenship is obviously exercised only to sone extent, depending on
his age and ability; (b) the role of the school is to instruct himin neans of
soci alization (apprenticeship for life in society), not by duress but by

devel oping his potential for independence while accepting and mastering the
rul es of the denocratic gane and each discipline; consequently, a school which
fails to teach this kind of citizenship has no place in a denocratic society;
(c) this inplies the effective participation of various school players and
therefore an understanding on the part of each one of this inevitable
conplexity” (para. 16). Reference is also made to UNESCO docunent 28 C 4,

Medi umterm strategy 1996-2001: “In a changing | earning environment no | onger
restricted to the classroom what is urgently needed is a critical review of
exi sting education systens, with a view to their renovation and reform

Educati onal opportunities will need to be expanded and progranmes adapted to
the particul ar needs and circunstances of each society. The educationa
process will have to be seen as a truly societal and not a sectora

responsi bility, involving various mnistries, the private sector
non- gover nnent al organi zati ons (NGGOs) and various other social sectors,
i ncluding the nmedia and | ocal communities.”

61.Libertés publiques, Paris, Dalloz, 1996, p. 429.

62. Many bodi es have considered the specific ways of inplementing an

educational policy that respects this “creative diversity”. See, for exanple,
t he European Commi ssion's White Paper entitled Teaching and |earning - Towards
the learning society: Mbility, lifelong training, use of new technol ogi ca

tools: this greater flexibility in the acquisition of know edge should | ead
us to consider new fornms of accreditation of skills acquired, whether or not
they are backed up by a diplom. This approach has al ready been put into
practice: the TEFL test for assessing know edge of English and the Kangaroo
tests for mathematics have already proved their worth. So why not introduce
“personal skills cards”, which would provide a record of the know edge of
their hol ders, whether basic know edge (| anguages, mathematics, |aw,

i nformati on technol ogy, economics, etc.) or technical or even professiona
know edge (accounting, financing, etc.)? 1In this way a young person with no
paper qualifications could apply for a job by showi ng his card, on which would
be recorded his drafting, |inguistic and word-processing skills. This
approach would permt the i medi ate eval uati on of everyone's qualifications

t hroughout life, unlike diploms which | ose their value as the years go by -
and today are losing it faster than ever. See also the UNESCO report
Learning: the treasure within: *“As |earning throughout Iife gradually
becomes a reality, all young persons could be allocated a study-tine
entitlenent at the start of their education, entitling themto a certain
nunber of years of education. Their entitlenent would be credited to an
account at an institution that woul d manage a 'capital' of time available for
each individual, together with the appropriate funds. Everyone could use
their capital, on the basis of their previous educati onal experience, as they
saw fit. Sone of the capital could be set aside to enable people to receive
conti nui ng education throughout their adult Iives. Each person could increase
his or her capital through deposits at the 'bank' under a kind of educationa
savi ngs schene” (p. 32).
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63. Wrld education report, Paris, UNESCO 1998, p. 65.

64. The World University Service carried out some excellent work on academ c
freedomin the 1980s, leading to the Lina Declaration in 1988. UNESCO |aid
the foundations for an international declaration at the International Congress
on Education for Human Rights in 1993. These texts are included in the
conpilation by A. Fernandez and S. Jenkner nentioned in note 5.

65.Op. cit., p. 198 (see note 6).



